Using Pretext Phone Calls in Sexual Assault Investigations

The pretext phone call is an investigative tool that can be especially effective in sexual assault investigations. It is simply a recorded telephone call between the victim/survivor (or another person) and the suspect. The call is usually under the supervision of a law enforcement officer — preferably the lead investigator. The suspect is unaware that the call is being recorded. 

Purpose: to elicit statements from the suspect, who will frequently talk to the victim/survivor (or another person) about the incident if he believes no one else is listening.

Results:

1. 
Leverage during any subsequent interview of the suspect. The investigator can confront him with the statements he made during the pretext phone call — statements which were recorded.

2. 
Evidence and statements obtained as the result of a pretext call can be powerful evidence in court, and are sometimes key in linking the suspect to the crime.

Before deciding to proceed on pretext phone calls: 

1.
Victim/survivor safety and readiness: A pretext call can amount to a second victimization if new safety risks are created involving the suspect, or the victim/survivor cannot handle the emotional consequences a pretext call can create for her. No set of suggestions could address all the safety issues that might arise in a given case. Therefore, as with any investigative step, the investigator should proceed with caution when considering or conducting a pretext phone call. This could include consultation with a sexual assault centre or a women’s organization serving sexual assault victim/survivors. If the victim/survivor is willing to make a pretext call, it is advisable to have a counselor or  advocate available to support the victim/survivor immediately after the call.

DO assess safety risks to the victim/survivor from the suspect or associates. 

Do not pressure the victim/survivor in any way to use this method. 

Do not base your view of the victim/survivor's credibility on her decision not to participate.

Depending on the circumstances, the investigator might consider having an undercover police officer pose as the victim/survivor for the pretext call, if the suspect does not know the victim/survivor well.  If someone poses as the victim/survivor for the purposes of the pretext call, the implications to the victim/survivor’s safety must be carefully considered, discussed with the victim, and addressed. For example, after the pretext call, the suspect may attempt to re-contact the actual victim; the victim/survivor must be prepared for this possibility.

2.
Obtain the victim/survivor’s written consent. Many jurisdictions have standard forms .

3. Judicial authorization must be obtained before recording a call.  Judicial authorization for the recording of a pretext phone call requires only that requirements similar to those for an ordinary search warrant application be presented, and the consent of the victim/survivor making or receiving the call

Strategy for the pretext call

1. Knowledge: The investigator should be familiar with all aspects of the case, including witness statements. It is imperative that the investigator interview the victim/survivor in detail before making a pretext call. The information gained will help the investigator formulate and analyze statements and be able to support the victim/survivor through the call.

2. Formulate conversation scenarios for the victim/survivor to ask the suspect. This is critical. 

a. These should then be reviewed with the victim/survivor. 

b. Don't only list questions - this can sound too much like interrogation. Make it conversational.

c. Devise specific responses to deal with all of the possible types of suspect responses: admissions, denials, apologies, and evasiveness

d. Conversation scenarios and possible questions should listed on paper so the victim/survivor can refer to them during the call. 


Tips for pretext phone call questions and statements

-Avoid harsh, accusatory questions like, "Why did you rape me!?" A suspect's usual answer to this type of question is, "I didn't rape you." A suspect may admit he took advantage of the unconscious victim, but he doesn't want to be associated with the likes of a "rapist" or a "criminal." Instead, the victim/survivor might ask the suspect something like:

"Why did you have sex with me after I pushed you away and told you to stop?"

or  

"You knew I was out of it and didn't know what was going on, but you had sex with me   anyway. Why?"

-Avoid vague questions like, "Why did you do it?" Rather, they should be more specific about the incident, while not necessarily calling it “rape.”

-A lack of denial by the suspect may be as incriminating as an admission.

- Under the circumstances, it may be in the public interest for the victim/survivor to make

misrepresentations to the suspect. For example, if the suspect asks the victim/survivor if she told the police what happened, she can tell him, "No."

-The victim/survivor should not make threatening statements like, "If you don't admit you raped me, I'm going to call the police and have you arrested."

3. Role-play preparation will help the victim/survivor avoid sounding like she is reading from a script during the call. The practice sessions should be as close to the “real thing” as possible — even to the extent of having the victim/survivor call the “suspect” (the investigator) on a different line and the investigator responding in the different ways the suspect might respond. 

Investigators must also ensure that the victim/survivor is prepared for the various possibilities when placing a call. The pretext call may be “answered” by an answering machine; the line might be busy; the suspect may have “call waiting” and answer the pretext call while placing someone else on hold; someone other than the suspect may answer and the suspect may or may not be home; the suspect himself may answer but other persons may be in the room with the suspect or the suspect may have visitors; the suspect himself may answer and he may be alone but he may report that he doesn’t have the time to talk. Be prepared so these outcomes don’t surprise or discourage the victim.

4. When to Make the Pretext Call:  The best time to make a pretext phone call will depend upon the circumstances of the case. A pretext call does not have to be initiated immediately; indeed, it can be initiated days, weeks, or even months after the incident. In some instances, a long delay may cause the suspect to think he "got away with it," and he might be more willing to talk about the incident. Depending on the circumstances, multiple pretext calls may be appropriate. 

Preferably, a pretext call should be made before the suspect becomes aware of the 

investigation. However, even if the suspect knows of the investigation, a pretext call may be an appropriate tactic, especially in cases where the evidence is not yet strong enough to obtain a conviction.

A surveillance team can be used to survey the suspect’s house and learn when he normally returns home from work. Then, on another day, the surveillance team can be in place when the victim/survivor is ready to place the call. When the surveillance team reports that the suspect has just returned home, the victim/survivor can then place the call. This procedure may minimize the stress and inconvenience of making a pretext call, only to learn that the suspect is not at home. Also, calling the suspect the moment he gets home from work might catch the suspect off guard. Finally, by using this procedure, the surveillance agents can testify that the suspect was home at the time of the call — and, thereby, provide additional evidence that it is the suspect’s voice on the recording. 

5. What phone to use:  law enforcement agencies have automatic answering devices on their non-undercover phone lines that, among other things, inform the caller that he has reached the law enforcement agency. Because some suspects use “Caller ID” and automatic return calling, such non-undercover phone lines should NOT be used. In most cases, the call can be made from the victim/survivor's residence. 

Have a call-back number planned. During the pretext call, the suspect may request the victim’s phone number so that he can re-contact the victim. Consideration must be given as to what phone number, if any, to give the suspect

6. The victim/survivor should not be under the influence of alcohol or drugs that could affect her judgment, thought processes, or emotional stability during the pretext call. 

Making the Pretext Call 

1. Investigators must ensure that there is nothing in the room to distract the victim, such as unnecessary persons or ringing phones. All police radios, cellular phones and beepers should be silenced. Similarly, anything that could cause noise or electronic interference should be turned off, such as public address systems, fish tank motors, etc.

2.  The investigator should prepare the equipment carefully: 

•    If the recorder is battery operated, fresh batteries should be installed. 

•    Recording equipment must be attached to the phone, and tested to make sure it is working properly. 

•    The earplug must be attached to the recorder so the investigator can “listen in” on the call. 

•    The investigator should record an introduction on the tape to document the investigator's name, date, time, case number, victim's name, etc. 

•    Before placing the call, the investigator should double check the recorder to make sure it is turned on in the “record” mode. 

3.  The investigator should listen carefully to both sides of the conversation and assist the victim/survivor by pointing to questions on the list that the victim/survivor should ask the suspect. It is helpful for investigators to have a note pad handy to jot down additional questions that come to mind as the conversation develops — questions that the victim/survivor can pose to the suspect during the conversation. 

4.  Once the call is completed, the recording becomes evidence and should therefore be handled with the same care as any other evidence. 

Attaching a recorder to a victim’s phone for longer term use

If it is thought the suspect or his associates might initiate phone calls, or if a pager number is the only one available for a suspect, it may not be possible for police to wait with the victim/survivor by the phone until the suspect calls back. 

In that case, arrangements can be made to have calls wired directly to the police station, so police will automatically have a recording of phone calls made or received by the consenting party (victim/survivor).

If that is not possible, a recorder may be attached to the victim/survivor’s phone and left with her: 

-The victim/survivor must be provided thorough instructions on how to operate the recorder 

-If the victim/survivor has more than one phone, she will need to remember to pick up only the phone that is connected to the recording device. Otherwise the victim/survivor will need to give an excuse to the suspect to explain why she needs to “change” phones. 

If the victim/survivor disconnects all her phones except the one with the recording device, the victim/survivor will not have to worry about picking up the “wrong” phone.

-Again, the victim’s emotional state must be considered when deciding whether she is capable of talking to the suspect without the presence, support and assistance of a police investigator and counselor. 

- For evidentiary purposes, recording devices should be carefully tested and the victim

thoroughly instructed in their use — then these procedures should be documented in the 

police report.    If there is a possibility that the suspect or one of his acquaintances may visit the residence of the victim, consideration must be given to hiding the recording equipment. This recommendation is intended to address the safety of the victim/survivor  and is not a recommendation that the victim/survivor try to record a face-to-face conversation with the suspect, which may present practical problems, safety concerns, and legal issues. 

-If the victim/survivor is able to complete the pretext call, the recording must be retrieved as soon as possible to prevent loss or accidental destruction -- and to minimize evidentiary challenges relating to alleged tampering or chain-of-custody issues. Otherwise, normal chain-of-custody procedures should be followed. 
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